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§604.18(b). The Chief Counsel shall send
his or her decision to the interested
party, the docket, and the recipient, if
appropriate.

§604.20 Effect of an advisory opinion.

(a) An advisory opinion represents
the formal position of FTA on a mat-
ter, and except as provided in §604.25 of
this subpart, obligates the agency to
follow it until it is amended or re-
voked.

(b) An advisory opinion may be used
in administrative or court proceedings
to illustrate acceptable and unaccept-
able procedures or standards, but not
as a legal requirement and is limited to
the factual circumstances described in
the request for an advisory opinion.
The Chief Counsel’s advisory opinion
shall not be binding upon a Presiding
Official conducting a proceeding under
subpart I of this part.

(c) A statement made or advice pro-
vided by an FTA employee constitutes
an advisory opinion only if it is issued
in writing under this section. A state-
ment or advice given by an FTA em-
ployee orally, or given in writing, but
not under this section, is an informal
communication that represents the
best judgment of that employee at the
time but does not constitute an advi-
sory opinion, does not necessarily rep-
resent the formal position of FTA, and
does not bind or otherwise obligate or
commit the agency to the views ex-
pressed.

§604.21 Special considerations for ad-
visory opinions.

Based on new facts involving signifi-
cant financial considerations, the Chief
Counsel may take appropriate enforce-
ment action contrary to an advisory
opinion before amending or revoking
the opinion. This action shall be taken
only with the approval of the Adminis-
trator.

§604.22 Request for a cease and desist
order.

(a) An interested party may also re-
quest a cease and desist order as part
of its request for an advisory opinion.
A request for a cease and desist order
shall contain the following information
in addition to the information required
for an advisory opinion:
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(1) A description of the need for the
cease and desist order, a detailed de-
scription of the lost business oppor-
tunity the interested party is likely to
suffer if the recipient performs the
charter service in question, and how
the public interest will be served by
avoiding or ameliorating the lost busi-
ness opportunity. A registered charter
provider must distinguish its loss from
that of other registered charter pro-
viders in the geographic service area.

(2) A detailed description of the ef-
forts made to notify the recipient of
the potential violation of the charter
service regulations. Include names, ti-
tles, phone numbers or e-mail address-
es of persons contacted, date and times
contact was made, and the response re-
ceived, if any.

(b) A request for a cease and desist
order may be denied if:

(1) The request contains incomplete
information on which to base an in-
formed a cease and desist order;

(2) The Chief Counsel concludes that
a cease and desist order cannot reason-
ably be given on the matter involved;

(3) The matter is adequately covered
by a prior a cease and desist order; or

(4) The Chief Counsel otherwise con-
cludes that a cease and desist order
would not be in the public interest.

(c) A recipient who is the subject of a
request for a cease and desist order
shall have three business days to re-
spond to the request. The response
shall include a point-by-point rebuttal
to the information included in the re-
quest for a cease and desist order.

(d) The time period for a response by
the recipient begins once a registered
charter provider files a request in the
Advisory Opinion/Cease and Desist
Order docket (FTA-2007-0023 at http:/
www.regulations.gov) or with the FTA
Chief Counsel’s Office, whichever date
is sooner.

§604.23 Effect of a cease and desist
order.

(a) Issuance of a cease and desist
order against a recipient shall be con-
sidered as an aggravating factor in de-
termining the remedy to impose
against the recipient in future findings
of noncompliance with this part, if the
recipient provides the service described
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in the cease and desist order issued by
the Chief Counsel.

(b) In determining whether to grant
the request for a cease and desist order,
the Chief Counsel shall consider the
specific facts shown in the signed,
sworn request for a cease and desist
order, applicable statutes and regula-
tions, and any other information that
is relevant to the request.

§604.24 Decisions by the Chief Coun-
sel regarding cease and desist or-
ders.

(a) The Chief Counsel may grant a re-
quest for a cease and desist order if the
interested party demonstrates, by a
preponderance of the evidence, that the
planned provision of charter service by
a recipient would violate this part.

(b) In determining whether to grant
the request for a cease and desist order,
the Chief Counsel shall consider the
specific facts shown in the signed,
sworn request for a cease and desist
order, applicable statutes, regulations,
agreements, and any other information
that is relevant to the request.

Subpart F—Complaints

§604.25 Purpose.

This subpart describes the require-
ments for filing a complaint chal-
lenging the registration of a private
charter operator or qualified human
service organization on the FTA char-
ter registration Web site and filing a
complaint regarding the provision of
charter service by a recipient. Note: To
save time and expense for all con-
cerned, FTA expects all parties to at-
tempt to resolve matters informally
before beginning the official complaint
process.

§604.26 Complaints and decisions re-
garding removal of private charter
operators or qualified human serv-
ice organizations from registration
ist.

(a) A recipient, a registered charter
provider, or its duly authorized rep-
resentative, may challenge the listing
of a registered charter provider or
qualified human service organization
on FTA’s charter registration Web site
by filing a complaint that meets the
following:
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(1) States the name and address of
each entity who is the subject of the
complaint;

(2) Provides a concise but complete
statement of the facts relied upon to
substantiate the reason why the pri-
vate charter operator or qualified
human service organization should not
be listed on the FTA charter registra-
tion Web site;

(3) Files electronically by submitting
it to the Charter Service Removal
Complaint docket number FTA-2007-
0024 at http:/www.regulations.gov;

(4) Serves by e-mail or facsimile if no
e-mail address is available, or by over-
night mail service with receipt con-
firmation, and attaches documents of-
fered in support of the complaint upon
all entities named in the complaint;

(5) Files within 90 days of discovering
facts that merit removal of the reg-
istered charter provider or qualified
human service organization from the
FTA Charter Registration Web site;
and

(6) Contains the following certifi-
cation:

I hereby certify that I have this day served
the foregoing [name of document] on the
following persons at the following address-
es and e-mail or facsimile numbers (if also
served by e-mail or facsimile) by [specify
method of service]:

[list persons, addresses, and e-mail or fac-
simile numbers]

Dated this ) day of
[signature], for [party].
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(b) The registered charter provider or
qualified human service organization
shall have 15 days to answer the com-
plaint and shall file such answer, and
all supporting documentation, in the
Charter Service Removal Complaint
docket number FTA-2007-0024 at http:/
www.regulations.gov and e-mail such
answer to ombuds-
man.charterservice@dot.gov.

(c) A recipient, qualified human serv-
ice organization, or a registered char-
ter provider, or its duly authorized rep-
resentative, shall not file a reply to the
answer.

(d) FTA shall determine whether to
remove the registered charter provider
or qualified human service organiza-
tion from the FTA charter registration
Web site based on a preponderance of
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